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OPINION

£255} RANSOM, Justice.

Janet Elaine Vigil appeals her conviction of first-degree murder in he death of her husband.
She argues (1) therc was not substantial evidence of premeditation and deliberation to support the
jury's verdiet, She also argues; (2) SCRA 1986, 14-5171, the Uniform Jury Instruction on
justifiable homicide and self-defense, was inadequate 10 present her battered woman theory of
self-defense; (3) SCRA 1986, 14-6008 (Duty to consult) unconstimtionally shified the burden of
proof of not guilty to defendant; (4) defense counsel's failure 1o present an expert witness ona
battered woman defense constituted ineffective assistance of counsel; and (5) the court erred in
admitting evidence of a prior extrajudicial statement recanted by the declarant at wial. We affirm,

Substantial evidence supported the jury’s guilty verdict. In reviewing the sufficiency of
the evidence to establish that defendant acted with deliberate intent, we inquire whether
substantial evidence, either direct or circumstantial in nature, exists to support a verdict of guilty
beyond a reasonable doubt. Sec Stafe v. Duran, 107 N.M. 603, 762 P.2d 890 (1988); State v.
Sutphin, 107 N.M. 126, 753 P.2d 1314 (1988). "Imtent is subjective and is almost always
inforred [rom other facts in the case, as it is rarely esiablished by direct evidence." State v.
Sparks, 102 N.M. 317, 320, 654 P.2d 1382, 1385 (CL. App. 1985).

Dlefendant testified that, while aetting ready for work on the morning of the day on which she
later had the fatal confrentation with her husband, she discovered her husband had been sexually
molesting her daughter by a prior marriage. Upon reaching lher office, defendant requested
permission to leave work before the peon hour because she had a "family problem" and needed
to go home.

Defendant testified she went home at lunch to talk to her Jmsband abeut his actions and to ask
him to get psychological help. She said she had no fear of viclence but thought she "could go
home and $it down and talk to Steve and discuss the problem with him, like we had many times
before." Defendant said she was lying on the bed crying when her husband arrived home. They
had an argument, He hit her in the face, punc hed her in the stomach, kicked her, and knocked her
to the floor. Taking a gun from under the bed in order to keep it away from her husband, she
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jumped over the bed and ran down the hall. ¢*236} Mr. Vigil cut her off and got to the dining
room before her, She testified she was frightened because she saw "that look" in her husband's
eye indicating the onset of an episode of physical abuse. She pointed the gun at him and told him
to stay away. He grabbed her hands and, during the ensuing struggle, the gun went off by
accident.

Relying upon State v, Easterwoed, 68 N.M. 464, 362 P.2d 997 (1961), and State v.
Hermosillo, §8 N.M. 424, 540 P.2d 1313 (Ct. App. 1975), defendant argues that, when the only
evidence of the crime is circumstantial, it must be incompatible with the innocence of the
accused upon any rational theory and incapabls of explanation upon any reasonable hypothesis of
defendant's innocence. Defendant arpues that the most rational explanation of her behavior at the
time she killed her husband js that she had gone home simply fo confront him with a2 misdeed
and ask him to get psychological help and that the Killing was accidental or done in self-defense.

The standard of review, however, requires us 1o consider the evidence and all reasonable
inferences therefrom in support of the verdict and not the merit af evidence that may have
supported a verdict 1o the contrary. See Duran, 107 N.M. at 605, 762 P.2d at 892; Sutphin, 107
WM. at 130-31, 753 P.2d at 1318-19. We note that the mule from Easterwood "is really nothing
ore than an application of the substantial evidence rule.” Hermosillo, 89 N.M, at 426, 540 P.2d
at 1315. Indeed, contrary to defendant’s assertion, Easterwood requires only that circumstantial
evidepce relied upon to support the verdict be incompatible with any rational theory of
defendant's irmocence, i.e., that the evidence supporting the verdict provide a sufficient basis
upon which to infer guilt beyond a reasenable doubt, 68 N.M. at 466, 362 P.2d at 997-98; see
also Hermeosillo, 89 N.M. at 426, 540 P.2d at 1315 circumstantial evidence relied upon to
establish guilt must be incompatible with any rational theory of the innocence of the accused).

The evidence specifically relied upon by the state as being sufficient to uphold the verdict is
as follows: The shooting occurred at approximate)y 11:35 in the moming. Defendant teft work at
or about 11:00, and her husband left his work about fifteen minutes Jater. Various Lests indicated
he barely would have had time to reach home when the shooting occurred. All of the witnesses
whe arrived on the scene immediately after the sho oting testified that defendant showed no signs
of injuries or a siruggle. She was deseribed as neatly dressed, her hair "almost perfeet.” The
detective who transported her 1o The detention center said he saw no marks or abrasions on
defendant's face or hands. A neighbor, the first o arrive at the scene, testified that defendant
“laoked very mice” and did not have any visible injuries.

Neighbors and officers testfied that the Vigils' home was in good order and there was no
sndication that a struggle had taken place. (Defendant did testify at trial that she had straightened
u%:ha bed while she was waiting for the ambulance to arrive.) According to an investigatng
officer, defendant did nat mention the fight in the bedroom when he questicned her. Rather, she
stated that she went to the bedroom to get the gun afier the argument began and came back into
the living room and dining room area.

There was also svidence that, in order to fire the gun, the hammer would have to be pulled
back manually, and there was no damage to the gun that mipht indicate a blow fo the hammer
had caused it to discharge. An expert testified that the muzzle of the guo was more then two feet
but less than seven feet from Mr. Vigil at the time he was shot.

We conclude this constituted substantial evidence of the offense charged. This evidence
would support a finding that no struggle took place between the time of Mr. Vigil's arrival home
and his death, that the gun was intentionally rathex than accidentally discharged, that defendant
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was motivated to kill by the fact that her daughter had been molested, and that defendant had
acted deliberately rather (han in the heat of passion or out of fear for her life or her physical
safety. {*257/ In short, it is sufficient to establish the prosecution's version of the events leading
up to Mr. Vigil's death rather than that of Mrs. Vigil.

Trial court did not abuse its discretion in failing to give requested jury instructions --
On scif-defense. The jury was instructed that evidence had been presenied to show defendant
killed her husband while defending berself, and that a killing was in self-defense if there was an
appearance of immediate danger of death or great bodily harm to the defendant, if she were in
faet put in fear by the apparent danger of immediate death or grcat bodily barm, and if she Killed
her husband because of that fear. See SCRA 1986, 14-5171.

Defendant argues that the self-defense instruction given to the jury was inadequate for them
to understand that they were to place themselves in her shoss and evaluate the reasonableness of
her actions from her point of view. See State v. Guallegos, 104 N.M. 247, 232, 719 P.2d 1268,
1273 (Ct. App.), eert. quashed, N. M., P:2d (1986); State v. Allery, 101 Wash. 2d 591, 593-95,
682 P.2d 312, 314-15 (1984). Defendant requested that the court instruet the jury that it should
consider her state of mind and should consider her past ind present knowledge of Mr, Vigil, their
relative size and strength, and the history of their relationship n a subjective manner.

When we consider the jury instructions as 2 whole, we conchde the instructions given
adequately explained the law to be applied in this case and that, consequently, the trial court did
not err in refusing to give the instruction requested, See State v. Ramirez, 79 N.M. 4735, 444
P.2d 986 (1968). We agres with the irial court that the standard instruction did not preclude
defendant from arguing nor the jury from considering past history as relevant to present
perceptions and fear. In this regard we note the extensive testimony conceming previous
episodes of physical abusc and defendant's statement that she was frightened because she saw
"that look" in her hisband's eyes.

For similar reasons we conclude, assuming that the requested instruction also was relevant to
the elements of premeditation and deliberation as argued by defendant, the standard instuctions
given were adequate.

-- On duy to copsult. Under UTI 14-6008, the jury was instructed that, "In order to return a
verdict, it is necessary that each juror agrees. Your verdict must be unanimous.” Defendant
contends the court erved in refusing her tendered instruction thar, "if one or more of you are not
persuaded beyond a reasonable doubt that the defendant is guilty of the offense charged then it is
the duty of the jury as a whole to find the defendant not guilty," Mis. Vigil argues that the
standard instruction misled jurors to believe that they had to be unanimoeusly in favor of acquittal
on the first-degree murder charge before they could move on to consider lesser charges. She
contends this placed upon ber the burden of proving she was not guilty of the crime of
first-degree murder.

The effect of defendant's instruction, however, would ‘e that, when the jury is instructed on
various degrees of homicide, there could never be a hung jury on any but the least degree. That is
1ot the law. See State v. Castrillo, 90 N.M. 608, 611, 5 & P20 1146, 1149 (1977) (Gury js to
consider included charges in descending order from the greater offenses to the lesser, and, if the
jury unanimously votes (o acquit or cannot reach agreement on a greater offensc, it must then
move on to the lesser offenses, provided that either an acquittal or conviction on a lesser offense
bars further prosecution for the greater offenses), overruled on other grounds, State v.
Wardlow. 95 N M. 585, 624 P.30 527 (1981). The law is properly stated in UJT 14-250, as the
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jury was instructed in this case:

Y ou have been instructed on [various degrees of homicide]. You must consider each of these
crimes. You should be sure that you fully understand the elements of each crime before you
deliberate further.

You will then discuss and decide whether the defendant is guilty of murder /#2534 in the frst
degree. If you unanimously agree that the defendant is guilty of murder in the first degree, you
will return & verdict of guilty of murder in the first degree. If you do not agree, you should
discuss the reasons why there is a disagreement.

If, after reasonable deliberation, you do not agree that the defendant is guilty of murder in the
first degree you should move toa discussion of murder i the second degree.

Failure of trial counsel to call expert witness did not result in ineffective assistance of
counsel, Mrs, Vigil argues that there was no reasonable basis for trial counsel not to eall an
expert witness on the battered woman defense. At oral argument counsel for defendant on appeal
devoted substantially ail of the time available to him in arguing that 2 jury should not be
expected to understand the state of mind of a batered woman under the circumstances and
evidence presented in this case. Mrs. Vigil relies primarily on the recent case of Commonwealth
v. Stonehouse, 521 Pa. 41, 555 A 2d 772 (1989). In that case a majority of the Pennsylvania
Supreme Court held that failure fo call such a witness constituted ineffoctive assistance of
counsel in light of the facts that the defense was entirely based on a theory of self-defense and
that the rosascsution built its case on erToneous myths concerning batiered women. Id. at 65, 555
A2d at 784-85.

We do pot doubt that the testimony of persons with appropriate education, training, and
experience may be necessary 10 dispel common miscanceptions that a jury might be expected w0
harbor regarding bartered women. Aecord Stonehouse, 521 Pa. at 6162, 555 A 2d at 782-83.
Certainly, it cannot be assumed that conduct associated with posi-rraumatic stress disorderis a
subject of common experience or understanding, However, in preparing Mrs. Vigil's defense,
trial counsel well may have deemed using expert testimony to establish that the killing was the
result of a post-iraumatic stress disorder 10 be inconsistent with the claim of an accidental
discharge of the gun. Trial counsel s an expericnced criminal defense lawyer, and we take
judicial netice of the fact that he has utilized expert testimony in an carlier battered woman
defense of a wife accused of killing her husband.

Finally, although making several attempis to ¢ast doubt on defendant's testimony concerning
previous abuse, the prosecutor here, unlike the prosecutor in Stonehouse, did not build the state's
case on "myths" concerning the victims of domestic vielence. Ratber, the state's case was built
lareely on the theory that tliers never was a stmg%lc during which the gun went off by accident ar
during which defendant killed her husband out o fear for ier life or safety. We will not
substitute our own, judgment over trial tactics for the judgment of defense counsel when itis not
clear that the defendant was deprived ef a meritorious defense because the judgment of defense
counsel was without excuse or justification.

Admission of evidence of recanted festimony Was not exror. Defendant appeals as error
the admission into evidence of the prior statement of a witness conceming a purported admission
by defendant that, "I dida't mean to shoot him, but I got tired of him messing with my daughter,
and so I blew his shit away." At wial, wder oath, the witness reftsed to artribute such a statement
to the defendant. Clearly, the statement antributed to Mrs. Vigil is itself an admission and is not
hearsay. See SCRA 1986, 11-801(DX2). That i5 not the point being raised. Defendant claims that
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it is the evidence of the extrajudicial statement of the witness (concerning the admission) that

constituted bearsay. Rule 11-801(D)(1)(a), however, specifically provides that a statement is not

hearsay if the declarant testifies at rial and is subject w0 cross-examination concerning the
statement, and the statement is inconsistent with the testimony of the debt at trial.

[n addition to the witness's recantation at trial, there was substaptial evidence discounting the
possibility that Mrs. Vigil could have made the purported admission when and where atuibuted
1o her, ;239 ot that the witness could have overheard such a statement when and where she
claimed to have heard it. While this evidence affects the credibulity of the declarant's prior
statement atiributing the admission to defendant, this evidence does not render that statement
inadmissible under Rule 11-801(D)(1)(a). Fuxther, although the trial court might have refused to
admit the prior statement under Rule 11-403, we cannot say as a matter of law that any unfair
prejudice to defendant resulting from admission of the statement substantially outweighed its
probative value, Sec State v. Davis, 97 N.M. 130, 637 P.2d 561 (1981) (admission of prior
\nconsistent staternent rests within sound discretion of the trial court).

Finally, the defendant asks whether the accumulation of errors in her trial operated to deny
her a fair trial, Having found no error as speeified, we decline o hold that she was denied a fair
trial.

The judgment and the sentence of the trial court is affirmed. IT 1S SO ORDERED.
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